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HENRY 


Fir John Conoway, Bart. his Father and next 
Friend, Bridget Litton, MWidaw, and Charlotta > Appellants. 
Moſtyn, Fypinſter, both Infants, by Richard Mo- | 


CON OWAY, Eq: an Infant, by 

PH 5 SHRIMPTON, Vidou, 

and Philip Shrimpton, E/q; an Infant, by the ſaid e Reſpondents. 
Philadelphia Shrimpton, 2 Mother and — N 


ſtyn, E/q; their Father and next Friend, 


10 11,0 Dec. 
12013, j 1694. 


July; 1665. 


J | Es | 
The RESPONDENT's CASE 
IR Kene/me Digby, by Leaſe and Rel-aſe, conveyed the Manor of Stokedry in the County of Rutland, part of the Premiſſes i {ti TE 
late Earl of Leiceſter, for ſecuring 40001. Mony lent by him with Intereſt at 61. per 1 the reſt of the Premiſſes he e by . 
29 5 8 + the g Lumley's Truitces, * ſecuring 4000, alſo lent by him with the like Intereſt. | 1 f 
Sir Aenelme Digby died, having by good Conveyances and his laſt Will veſted the Equity of Redemption of the Mortgaged Premiſſes ; ; 
Truſt for Charles Cornwallis, Eſq; to the intent that he ſhould by Sale or Receipt of the, aan eee, pa bimfelf ſo much as — due 5 N „ a 


count ſtated between him and Sir Nene ine, 16 Novemb. 1664. and what he ſhould for the future lay out for Sir Kenelme, and the Charges of the Truſt 
Orumallis ſhould, when he ſhould be reimburſed, apply the Reſidue for Payment of Sir Kenelme's Debts by Mortgage or otherwiſe, fer which — — 


bound, and of the Legacies given by Sir Kenelme's Will, and the Surpluſs thereof (if any) was to be to the uſe of Hollis and Holman, Truſtees, to preſerve the 


Contingent remainders, under a Proviſo, that they ſhould not convert the Profits thereof to their own uſe, nor permit Fohn Digby, (Sir Kenelme's Son) to receive 


the fame; but ſhould permit Mr. Cwallis to manage ſuch Surplus, and receive the Profits thereof for the uſe of the ſaid John Digby for Life, to whom Mr. Corn- 


Trinity Term, 


1667. 
Michael mas 
Term, 1669. 


Fan. 11. 1669. 


Jan. 17. 1669. 


March 8. 1669. 


Fuly 1670. 


Ney 2. 1672. 


Fine 2.4, 2. 
1673. 


1682. 


Jan. 26. 1703. 


Bill. 
Anſwer. 


LETS W : 
A F74 £ 
* , 


The Maſter of the 
Rolls - ard 
Dec. 13. 1709. 


Lord Chancellor's 
Decree, April 
29. 1710. 


Objetion. 
Anſwer, 


April 26. 1689.” That ohn Digby Died, leaving the Appellants Mother his two Daughters and Coheirs, and one Ralph Lawton, (who marri 


by them Lawfully Authorized, and that Mr. Shrimpron or the Reſpondents, his Repreſentatives, could not hav 


wallis and his Heirs were to be accountable, remainder to the Heirs of Fobn in Tail Male, and for default of ſuch Iſſue, to the ſecond, third, fourth 
Sons of Sir Kenelme in Tail, Remainder to Sir Kenelme's right Heirs; and by vertue of ſuch Conveyances and Will, Mr, Cormallis entred and 3979 ogtanes 
ics in queſtion from Sir Kenelme's Death till July 1670. | 

Fohu Digby Exhibited his Bill in Chancery _ Mr. Cornwallis, and the ſaid Mortgagees offering to pay what was due to them, and praying the Mortgaged 
Premiſſes might be conveyed to him, and the ſaid Mortgagees anſwered, that they were ready to receive their Mony, and convey to them to whom the Equity 
of Redemption belonged; and the ſaid Mr. Digby not proceeding further in his Cauſe, Mr. curnwallis and his Truſtees, Hollis and Holman, exhibited their Bill 
and thereby offered to pay what was due to the ſaid Mortgagees, fo that they would convey the Premiſſes to Mr. Cornwallis, or as he ſhould direct, whereto the 
ſaid pack, 64.5.4 made the ſame Anſwer as to Mr. Dighy's Bill. | 

There being a great Arrear of Intereſt due, and the Morrgagees perplexed with two Bills in Chancery at the Suit of two ſeveral Perſons, claiming a right of Re- 
demption, and Mr. Cornwallis being in Poſſeſſion, the Mortgagees moved the Court that they might be at liberty to accept their Mony of Mr. Cornwallis, who 
offered to pay the ſame, and to _— the Premiſſes to him, or as he ſhould appoint, ſubjc& to the ſame Equity of Redemption as they then were ſubject to, 
which was ordered, unleſs cauſe ſhould be ſhewn to the contrary by Mr. Digby at the then next general Scal. | : 

Upon Mr. Dighy's Council coming to ſhew Cauſe, it was ordered that Mr. Digby ſhould have time to pay off what was due to the ſaid Mortgagees, till the lat- 
ter end of the then next Hillary Term, and upon Payment, they were to convey the Premiſſes to the Six Clerks of the Court of Chancery, not towards the Cauſe 
to be diſpoſed of as the Court at the hearing ſhould direct, but in caſe Mr. Digby ſhould fail of paying the Mony in that time, then the Court left the Mortga- 
gees to convey the Premiſſes, and take in their Mony, as they ſhould be adviſed. ; 

That Mr. Digby having failed in paying the Mony, and the Mortgagees being then about to execute Writs of habere facias poſſeſſonem on the Judgments in Eject- 
ments by them obtained, which would have been at leaſt oo J. Expence to the Eſtate, and about Transferring their Mortgages, and taking in their Mony of ſome 
other Perſon; thereupon Mr. Grnwallis, who was in Poſſeſſion, and who by the ſaid Conveyances and Will, was to have the ſole Management and Diſpoſal of the 
Premiſſes, and was only to be accountable for the Surplus, if any happened, to Mr. Digby, (who was totally excluded of any intermedling Power with the Eſtate) 


applyed to the Mortgagees, and deſired their forbearance, and propoſed to pay them off in June following, and forthwith to ſtate the Account of What was due | 


to them, and make the whole ballance carry Intereſt, that they might not be Loſers by ſuch their forbearance z whereupon they were prevailed on to ſtay, taking 


Poſſeſſion and Transfering their Mortgages; and on the 8th of March 1669, the faid Mr. Cornwallis did enter into Articles with the ſaid Mortgages reſpeCtively, 


whereby it was agreed, that 4668/. 10s 64. due to the Lord Lumley, and 46761. 165. 64. due to the Earl of Leiceſter for — Intereſt and Coſts, on the ac- 
counts ſtated to the 15th of January, 1669, ſhould from the ſaid 15th of Famary, 1669, be made Principal, and carry Intereſt at 61. per Cent, as the Original 


Mortgage Mony di, which Mony Mr. Cormwallis agreed to pay the 15th day of Zune, 1670. 


The Mony not being paid, Mr. Cornwallis let the Mortgagees into Poſi ſion. | : | 
The ſaid Mr Digly's Cauſe was heard, and his Council, in order to induce the Court to decree a ſpeedy Sale of the Eſtate, alledged, that by the ſaid Agreement 


the Intereſt was made Principal, and therefore pray ed that the Eſtate might be fold forthwith: Whereupon it was ordered that the ſame ſhould be ſpeedily fold, 


and in the firſt place the Mony due to the Mortagees reſpectively ſhould be paidwith Intereſt and Coſts, they accounting for what Profits they had received, and 
then that what was due to Cormwwallis, and the other Debts and the Legacies of Sir Kenelme ſhould be paid, and the Overplus, if any, ſhould be paid, by Mr. Corn- 
wallis to John Digby or his Aſſigns; butneither Mr. Cornwallis, nor Mr. John Digby, though they lived many Years after, proceeded to a Sale of the Premiſles. 
The Lord Lumley wanting his Mony, the Earl of Leiceſter paid him down 4200 /. and by Leaſe and Releaſe his Eſtate and Intereſt was convey'd to the Earl of 
Leiceſter ; and by a ſeperate Deed it was agreed that 84 J. 9s. 1d. which was then due to the Lord Lumley, over and above the ſaid 4000 J. ſhould with Intereſt 


ſtand charged upon the Premiſſes after the 400017. and Intereſt anſwered to the Earl of Leiceſter. | | 
The Earl of Leiceſter paid the Lord Lumley the ſaid 5841. 95. rd. with Intereſt, then amounting to 942 l. 19 5s. 1 d. 5 | | 1 
ied their Mother) did in 1682. on their 


behalf, revive Mr. John Digly's Suit, who finding by the Earl of Leiceſter's Anſwer, that there was as much due to him as the Eſtate was worth, proceeded no 


further. | | | 
The Earl of Leiceſter died, having by Will and otherwiſe veited the Mortgaged Premiſſes in the TE Philadelphia and her Heirs, which were, upon her 


Marriage with Mr. Shrimptm, conveycd to the late Earls of Sunderland and Rumney, in truſt for Philadelphia during her Coverture, for her own ſeparate Ute, 
wherewith Mr. Sbrimpton was to have no intermedling Power, and after her Death in truſt for Mr. Shrimpron for Life, and after to the Iſſue of their two Bodies; 


Mr. Shrimpton is ſince Dead leaving Iſſue the Reſpondent Philip. . „„ | | 
Mr. Shrimpton was at a Tavern drawn in to ſign a Paper, which the Appellants call an Agreement, whereby he was to give 2759 . for the Equity of Redemption 


of the Premiſſes, and to releaſe all Arrears and Demands of Tithes, out of or from an Eſtate of the Appellants called Hulyokes, which Tithes are part of the 
Mortgaged Premiſſes, in all worth 500 J. So that he was to give 3250 J. for the Equity of Redemption, which was not really worth a Shilling, the Mortgage 
Mony being then at leaſt 14006. and the Eſtate not worth 120004. nor had he power to make ſuch Agreement, eſpecially to releale part of the Mortgaged Pre- 


miſſes, having no Intereſt in the Eſtate, but for Life if he ſhould have Survived his Wife, which he did not do. ü 
The Appellants brought their Bill in Chancery for a ſpecifick Performance of ſuch pretended Agreement, and if that failed, then to be let in, to redeem upon 
Payment of Principal, Intereſt and Coſt, pretending that they themſelves were Infants; and that their reſpective Mothers were alſo Infants when Fobn Digby 


their Father died, and that they Married in their Infancy, and Died Feme Chverts. EE. | 
Ir Father died, and that they — after ſuch a length of Time and Poſſeſſion, as from July 1670, which is now above forty Years, 


The Reſpondents by Anſwer, inſiſted that the A | - 
ought not to be let in to redeem: It being impracticable to account for the Profits for ſo many Years paſt, three or four Agents who ſucceſſively received them be- 
ing Dead: And as for the Agreement, inſiſted it ought not to be performed by the Decrce of a Court of Equity, becauſe it was in itſelf impracticable, Exparre 
and not mutual, the Appellants being no ways bound thereby, and that it was void by the Statute of Frauds and Perjuries not being ſigned by the Appellants, nor 

e compell'd the Appellants to have peformed the ſame, 


ho th | : | 
TIT were ho Infants Appellants Bills, as to the performance of the ſaidA greement of the 26th of Fanuary 1703, 


he Maſter of the Rolls diſmiſſed the i 
een f — * Payment of the principal Sums of 4000 J. and 4000 Originally lent, with Intereſt for thoſe Sums and Coſts, 
they and thoſe under whom they Claim have been in Poſſeſſion. 


and Decreed that the Appellants ſh 
the late Lord Chancellor, and inſiſted that a Redemption ought not to be granted after 


and that the Reſpondents ſhould account for the Profits ever ſince, 


From which Decree the Reſpondents appealedto the Right Honourable 


| 9 if i the foot of the Accounts ſtated of the 15th of January 1669 
nnn en che hearing 1 eal his Lordſhip . the Diſmiſſionof the Maſter of the Rolls, as to the 


: ; Weida he hearing of the ſaid A | 
recipe ſhould fand and upon thc hearing © tha „ the foot of the ſaid Accounts ſtated, and on Payment of the ſaid 


ſaid Agreement of the 26th of January 170 3, and Deereed that the Appellants ſhould | 
4568 1? 105. 6 1. wry par} ] = 64 e together 93451. 75. with Intereſt, from the ſaid 15th of January 1669, and Coſts. 


: fon t Agreement made as aforcſaid, and which is void in Law, into an Execution z and 
The Reſpondegrs bumbly hope your Lordſhips will ce no Realon to carry an 5 Tavern by ſurprize, and is in its Nature ſo unreaſonable, being to give 32 fol. 


the rather becauſe it was made by Mr. Shrimpron who had no power ſo to do, and 1 
. qui 3 Mortgage Mony due thereon by 20001. nor has Mr. Shrimpron left Aſſets to perform it. 
D le fon pen Polt fon, for which = Mon are few if any Preſidents, and the Reſpondents will in 


It ſeems very hard thatany Redemption ſhould be granted after forty years Poſſeſſion, l e. 
the event of > * 5 that 3 be ſufficient Loſers the Receivers b ing Dcad, and their Papers and Vouchers loſt or miſlaid ; therefore the Reſpondents 


humbly hope that Accounts ſtated now near forty one years ſince, in which no Error 1 3 ſo muy * 222 to, ſhall not be laid open, but that 
the Appellants ſhall red the Foot thereof, and pay Intereſt for the Ballance according to Mr. Cornwalliss Agreements. 
ThitM 2 * ta ed the ſaid — 2 ſign'd the Agreements for turning Intereſt into Principal, was but in the nature of a ſecond Mortgagec, 


* 1 prejudice ants. | 
or at moſt but a Truſtee for Mr. Digby, and that no Act of his ought to bind or prejudice the Appellants ſted in himſelf, or Truſtces ſubject to his controul upon 


That Mr. Cornwallis, by Sir Kenelme's Conveyances and Will, had the Equity of Redemption wholly ve | 
a ſpecial ru os Cakes, and micht have ſold or done what he would with the Eſtate, and was only to be accountable to Mr. Digby for the Surplus; and 


certainly any prudent and reaſonable act done by Mr. Grnwallis, in its Nature Juſt and Equitable, and at that time neceſſary and beneficial to the Eftate would 


Di 7 f o ole Ac ts. and turning Intereſt into Principal, was not a pre- 
have bound Mr. Digby, and conſequently ought to bind the Appeilants alſo. For th {tateing thoſe Accoun 1 1 bern for taking Pofleſſto +4 "_—_ — — 


judice but q vantage to the Eſtate, for the Agreement prevented the great expence of the Sheriffs Poundag th 5 
f the ing to other Perſons, which otherwiſe they would have done, as they had liberty by the faid Order of _ Wan of 7 Is by _— 
cannot be diſputed but that if the Mortgagecs had aſſigned to another Perſon, the whole Sums paid them by the Aſſignees, would have carried Intereſt from the 


time of P : | | : 3 ̃ : 
ag _—_— | rntereſt and Coſts to the 15th of Jau 1669, was Iiquidated and ſtated to be 1345 J. 75. and it ſeems very unreaſonable that the ſame ſhou'd 


not carry Intereſt according te the Agreement, when if the Mony had been paid as it ought it would have produced Intereſt in another Place. 


7] „ divers other Reaſims, the Reſpimdents humbly bope your Lordſhips will affirm ſuch Parts of the ſaid Maſter of the 
. * 2 / 128 3 g. Reafe jw" * Ns as by the Appeal are compiatned of, and humbly pray that the ſaid Appeal may 


be diſmiſſed this Honorable Houſe with Crſts. | 
as Tho. Powys. 


Spencer Cowper. 


24 | 


fs 


and that the Aceeunts of Mr. Cornwallis | ee 


